November 24, 2004

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
400 Yesler Way, Room 404
Seattle, Washington 98104
Telephone (206) 296-4660
Facsimile (206) 296-1654

Hearing Examiner’s Recommendation to the City of Bellevue to Deny Appeals

To: Matthew A. Terry, Director, City of Bellevue Department of Planning and Community
Development Land Use Division

SUBJECT: Department of Development and Environmental Services File No. BO1L0105

JACKSON DUPLEX
Transfer of Density Credit Appeal

Location: 2211 West Lake Sammamish Parkway Southeast, Bellevue

Appellants: Margo & Mark Allan
2217 West Lake Sammamish Parkway Southeast
Bellevue, Washington 98008
Telephone: (425) 644-9764
Facsimile: (206) 374-0882
Email: margo.allan@comcast.net

Kerry G. Zeida & John Carras

2207 West Lake Sammamish Parkway Southeast
Bellevue, Washington 98008

Telephone: (425) 454-2092 — Home

Telephone: (425) 707-3962 — Work

Email: jcarras@aol.com & kerryz@microsoft.com

Applicant: Charles Jackson, represented by
Keith W. Dearborn
2183 Sunset Avenue Southwest
Seattle, Washington 98116
Telephone: (206) 923-0812
Facsimile: (206) 923-0814
Email: kdearborn@dearbornmoss.com

King County: Department of Development and Environmental Services, represented
by
Dave Baugh and John Briggs
900 Oakesdale Avenue Southwest
Renton, Washington 98055
Telephone: (206) 296-7281
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Facsimile: (206) 296-6644
SUMMARY OF RECOMMENDATIONS:

Department's Preliminary Recommendation: Deny appeal
Department's Final Recommendation: Deny appeal
Examiner’s Recommendation: Deny appeal

EXAMINER PROCEEDINGS:

Hearing Opened: November 18, 2004
Hearing Closed: November 18, 2004

Participants at the public hearing and the exhibits offered and entered are listed in the attached minutes.
A verbatim recording of the hearing is available in the office of the King County Hearing Examiner.

ISSUES/TOPICS ADDRESSED:

= Transfer of development credit pilot program;
= Receiving sites;

= Conditional use permit review criteria;

= Vesting of applications.

SUMMARY: The respondents’ motion to dismiss the appeal at the close of the Appellants’ case is
GRANTED; and the appeals of the City of Bellevue’s decision to permit a transfer of one development
credit to allow construction of a two-unit residential development on the subject property are
recommended to be DENIED.

FINDINGS:

1. On July 29, 2004 the City of Bellevue, Department of Planning and Community Development
Land Use Division, published its decision approving the transfer of 1 residential density credit
for the proposed development of a two-unit residence on property located at 2211 West Lake
Sammamish Parkway Southeast, Bellevue. This decision, with attachments consisting of the
City Staff Review of King County’s recommendation (6 pages, dated July 29, 2004) and the
King County Department of Development and Environmental Services transfer of residential
density credits report and decision (21 pages dated June 24, 2004) is exhibit no. 2 in the hearing
record. The facts set forth in exhibit no. 2 are hereby adopted by the Examiner and incorporated
herein as if fully set forth.

2. The property that is the subject of this application and appeal is within an area that was annexed
to the City of Bellevue effective March 14, 2001. The subject application for development of
this property with three residential dwelling units, utilizing two transfer of density credits, was
submitted to King County on January 30, 2001, and was deemed complete by the Department of
Development and Environmental Services on February 28, 2001. The proposal was reviewed by
King County and the City of Bellevue pursuant to King County Code Chapter 21A.55 that was in
effect on February 28, 2001.

3. On July 12, 2001 King County and the City of Bellevue entered into an interlocal agreement
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relating to the processing of building permits and land use applications that were vested with
King County before the effective date of the annexation that included this property. At the pre-
hearing conference on this appeal, all parties agreed that the King County Hearing Examiner had
jurisdiction to hear this appeal. Under the terms of the interlocal agreement, the Examiner’s
action constitutes a recommendation to the City of Bellevue, which has the sole authority to
make all discretionary decisions on properties that are now within the City of Bellevue.

4. KCC 21A.55.140 provides that receiving sites for transfers of development credits include areas
zoned R-4 through R-8. That section also provides, “C. Apartments and townhouse units are
permitted outright in the R-4 through R-8 zones through the transfer of density credits provisions
of this pilot project, subject to the review process described in KCC 21A.55.180.”

21.55.180 provides that public notice for “Type 4” land use decisions shall be provided for
parcels identified as receiving sites for a demonstration project. Section 21A.55.170 is the
section of code that in fact set forth the applicable review process. Subsection A.4 of

KCC 21A.55.170 provides that when the primary proposal does not require a public hearing, the
TDC proposal shall be evaluated by the same decision criteria as used for conditional use
permits.

5. The Appellants contend that the application submitted January 30, 2001, that was deemed
complete by King County on February 28, 2001, should not have been considered complete or
vested because:

(1) The initial application sought a permit for construction of 3 dwelling units, which was
later revised to be the current application for 2 dwelling units; and

(2 The initial application indicated that the site area was 13,313 square feet, but the site is
in fact only 13,008 square feet.

The Appellants also contends that the proposal does not meet the review criteria for a conditional
use permit with respect to compatibility with the character and appearance of existing
development in the vicinity, impact on views from adjacent properties, bulk, affect on soil
stability on adjacent properties and failure to meet City of Bellevue setback requirements.

6. KCC 20.20.070 provides that the Department of Development and Environmental Services’
issuance of a notice of complete application shall cause an application to be conclusively deemed
to be vested. Subsection “B” provides, “Supplemental information required after the vesting of a
complete application shall not affect the validity of the vesting for such application”.

KCC 20.20.080 provides that:

“A. Modifications required by the County to a pending application shall not be deemed a
new application.

“B. An applicant-requested modification shall be deemed a new application when such
modification would result in a substantial change in the project’s review process, as
determined by the department.”

The modification of the proposed development form a three unit to a two unit dwelling was
required by King County. Even if the modification had been initiated by the Applicant, that
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modification from three units to two units, and from the transfer of two TDCs to one TDC, did
not result in a substantial change in the project’s review requirements.
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7. The preponderance of the evidence, after consideration of all the evidence presented by the
Appellants, does not establish that the proposed development is incompatible with the character
and appearance of existing development in the vicinity, that it would substantially impact views
from adjacent properties, that it would affect soil stability on neighboring properties, or that it
would be of a size or bulk incompatible with other development in the vicinity.

CONCLUSIONS:

1. The Examiner adopts and incorporates herein, as if fully set forth, the conclusions contained in
the decision by the City of Bellevue (with attachments described in finding no. 1) that is exhibit
no. 2 in the hearing record.

2. The Hearing Examiner has jurisdiction to hear this appeal and to make a recommendation to the
City of Bellevue for its consideration in making the final decision on this appeal.

3. The subject application was a complete application when filed on January 30, 2001. The
application was vested to King County Code provisions in effect on that date. Consequently, it
was correct for King County DDES and the City of Bellevue to evaluate the proposal, as
modified at the request of King County, pursuant to KCC Chapter 21A.55 that was then in effect.

4, The construction of a two unit residence on the subject property, notwithstanding the existence
of single-family residences on adjacent and nearby properties, is addressed by King County Code
section 21A.55.140.C., which permits townhouse units outright in the R-4 through R-8 rezone
reclassifications through the transfer of density credit provisions of the code.

5. The review of the proposal by King County, and the decision by the City of Bellevue approving
the application to utilize one transferable density credit, to enable construction of a two unit
residential building on the subject property, were and are consistent with the criteria for the
review of conditional use permits pursuant to KCC 21A.44.040.

RECOMMENDATION:

The appeals of Margo and Mark Allan, Kerry G. Zeida and John Carras should be DENIED.

RECOMMENDED this 24th day of November, 2004.

James N. O’Connor
King County Hearing Examiner pro tem

TRANSMITTED this 24th day of November, 2004, to the following parties and interested persons of
record:

Mark & Margo Allan Albert Alleman Kate Berens
2217 W. Lk. Sammamish Pkwy 2218 W. Lk. Sammamish Pkwy City of Bellevue P&CD, City
Bellevue WA 98008 Bellevue WA 98008 PO Box 90012

Bellevue WA 98009-9012
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Victor & Linda Bishop
2114 W. Lk. Sammamish Pkwy
Bellevue WA 98008

Keith Dearborn

Dearborn & Moss P.L.L.C.
2183 Sunset Ave. SW
Seattle WA 98116

Janet E. Garrow
2249 W. Lk. Sammamish Pkwy
Bellevue WA 98008

Paul R. Harvey
2020 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Katherine M. Kreyling
2021 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Ann M. Rennick

11511 Main St.

P.O. Box 90012

Bellevue WA 98009-9012

Mary & Shelly Schleiff
2057 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

John & Patricia Stahl
3072 W. Lk. Samm. Pkwy SE
Redmond WA 98052

Mark Wagner
2236 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

John Briggs

KC Prosecuting Attys. Office
Civil Division

MS KCC-PA-0550

Kristen Langley
KC-DOT/RSD
MS OAK-DE-0100

John Carras
2207 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Steven M. Drucker
2255 W. Lk. Sammamish Pkwy
Bellevue WA 98008

Horst & Lea Gollnick
2010 W. Lk. Sammamish Pkwy
Bellevue WA 98008

Charles W. Jackson
2063 W. Lk Sammammish
Bellevue WA 98008

Gary & Deborah Mcgough
2047 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Sanders Law Office
4122 Factoria Blvd. SE #303
Bellevue WA 98006

Shafer & Associates
1822 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Diane E. Tebelius
2650 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Kerry G. Zeida
2207 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Hou-Ching Chow
DDES/BSD
MS OAK-DE-0100

Brian Norton

DDES/BSD

Site Engineering & Planning
MS OAK-DE-0100

Daniel Casey
14150 NE 20th St., Ste F1
Bellevue WA 98007-3700

Craig & Stephanie Galloway
2041 W. Lk. Sammamish Pkwy
Bellevue WA 98008

Marguerite A. Harvey
2020 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Charlie & Julie Kindel
2100 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Elise Purcell
2624 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Kathryn Schahrer
2612 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Scott Sheffield
2220 W. Lk. Samm. Pkwy SE
Bellevue WA 98008

Matthew A. Terry

Dir., City of Bellevue

P.O. Box 90012

Bellevue WA 98009-9012

Dave Baugh
DDES/Building Services
Site Engineering

MS OAK-DE-0100

Todd Hurley
CAS/LUSD
MS OAK-DE-0100

Serafin Tamayo
DDES/BSD
MS OAK-DE-0100
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MINUTES OF THE NOVEMBER 18, 2004, PUBLIC HEARING ON DEPARTMENT OF
DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. B01L0105.

James N. O’Connor was the Hearing Examiner in this matter. Participating in the hearing were Dave
Baugh, John Briggs, Todd Hurley, Brian Norton and Hou-Chin Chow, representing the Department;
Margo Allan and Kerry Zeida, representing the Appellants, and Keith Dearborn, representing the
Applicant.

The following exhibits were offered and entered into the record:

Exhibit No. 1 Interlocal Agreement

Exhibit No. 2 Decision document with attachments signed by Matthew Terry, City of Bellevue

Exhibit No. 3  August 10, 2004 notice and statement of appeal signed on behalf of Margo & Mark Allan
Exhibit No. 4  August 23, 2004 letter (appeal statement) signed by Kerry Zeida

Exhibit No. 5 DDES files for case # B010105
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